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Passed by Shri. Lima Shanker, Commissioner (Appeals)

Arising out of Order-in-Original No. MP/696/Reb/216~= 28/9/2016 issued by Deputy
Commissioner, Central Tax, Ahmedabad-South

314lc1¢a\ <ITT ";'ffl'f ~ tfciT Name & Address of the Appellant/ Respondent
Krish Engineering.

Ahmedabad

ah{ af, g 34ta 3rat arias 3rpra var i m <IB ~~~ m 'llmR-e.Tfcr f)a aaT 3I, em 3@rant at
3l1-fR;r m "Tffia'fUT3) Wgd am aar &

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

'+fR"ff fficpR clTT~a:rur 3ITTG'1
Revision application to Government of India :

(1) a4ta snra zrca arf@Pru, 1994 c#i" Irr 3r Rtaa;mmi a "Tf ircr'rcrn 'cITTT <ITT '3tf-'cITTT ~ ~~Tlf~a sirifa gaterur area anefl ra, +a "fficffi, fad +iaz, uq far, a)ft +ifhr, Ra cfl-q ~TcA. ~ -i:ir1. ;:it~
: 11ooo 1 <ITT c#i" i:i'fAT ~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by fi.-st
proviso to sub-section (1) of Section-35 ibid:

(ii) zuf mr c#i" ffi ~ ~ "Tf "GTTf "QW grRala fas#t suer al 3r1 ala j m fcITTfr ~~R if <t~fRuemm a ma g mrf -r.i. m fcITTfr~m~ -r.i "ilIB ag f0ftNan i a fas4t qwemu if -i:rrc;r c#i" W<Pm ~
hr g{ sh
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b)

(Tf)

In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

zuf? zycn qr qua fag Ra +a a (#ua zn '¥A <ITT) frmfu fcl,m Tfm 1=JJc,T if 1

·,.:,,2..,. .. -
• '>
%

tr>
• , is,·



2
,,-

....

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ifa la #l snaa yca :fTTiR # fg Gait sq@t Re mr #t n{ & a# h arr ut ga err ga
Rm gaff@a srgar, 3r@ta cfi &RT 1lTffif cIT x=r=n:f TR znr qrfa arf@fa (i.2) 1998 tTRT 109 &RT
frrp@ fcITT[ ~ "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

ab4tr snraa zcn (3r4ta) Ruta8l, 2oo1 a fu 9 cii 3iafa ffffe qua in gg-s c:r WITTTT if, 0
)fa maguf sm? hf Ria 4h ma fl qe-3rzr vi 3rfta arr?rt at-t vRii a arr
5fa 37raga fhz Gar afg( Ur Tr arr z. ml qzrftf siaifa tTRT 35-~ if~ c&'T * :f@Fl
rd a re1 lr6 arar #6 ,fa ft gt#t a1Reg]

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfeac 3rdaa a mer Guzi via van ga card q) znaa et at qt 20o/- i:im-f :fffiFl c#i" ~
3ITT" ugi icaraa ca a vnar st it 1o0o /- c#i" imx=r :fTTiR c#i" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. Q,,.,..

ta zycn, #tu snaa zyca vi #aa ar4lat mrnf@raw# ,f aria.­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #ta snraa zyca 3rfrfzm, 1944 c#J" tTRT 35-~/35-~ cfi 3lcfl'IB:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(6) saRaa qRba 2 («)a i rag 3gm # rara al zr@la, srflma ii ) grca, ta
Gira yea vi @hara or4l4tr mrnraUr (Rrec) #l 4fa4 2ft fl8a, rsarara i 3it-20, q
##e RuaIo, taunt , 3Ia1ala-380016

(a) To the westregional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 ·of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf? za 3mar i a{ pa sn?ii ahr tr & at u@la er sitar # fz #) cpf 'TffiFl 0q4@
±r a fan sir+r alR ga zr a ha g ft fa fc1m i:rifr arf a aa a fg renRerf sq)la
nrznferaw at va 3r4la at a4ta aR at gr 3mlaa fhzu unra ?]
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid. in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Ir11au zgca 3rf@fa 197o zur igj@era 6t~-1 # siafa feffRa fag 31gar Ur 3r4a zne 3rt znnfenf fufu If@rart a an2z i a r@la #t va yf R6.6.50 rffi cpf .-llllllc1ll ~
fez +mm 3hr a1fey

·0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ga ail viaf@er Tai al firu1 a} are frn:r:rr cCJ- ail t ezn 3naff fhu umar ? sit v# zye,
a4ta sgrza yes vi @hara 3rfltu =nznf@raw (arfRf)) fzu, 1982 ?i ff a
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) t zyea, #hr 8n« zgca vi hara ar@la nzaf@raw1 (fr€), a uR r@hat a mwrra
afcr ziar (Demand) qi is (Penalty) cpf 10% qa sun an 3rear lzrif, 3rf@rat+ qaGr 10

~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

~xCflc;' ~rc;:cfi' .JlR"arak3iaiia, nf@ ztar "acr Rt m-aT"(Duty Demanded) -
.:)9 () sector) isup #aaia zf@;

(ii) fernrarr hcrdzafg #r «tf@;
(iii) ±dz 3fez frail 4 fern 6 haa2a uf@.

e> zrzrasaar'Ra ar4a'stqa sm #st4carii, 3rfh' atR as afg qa Ara amarfr ark.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

szr arr # 7f 3r4hr qf@awr a marz areas 3rzrar area za auz faRa gt at in fag arg ercea a
10%arars 3it ssi aaar av fa@a st as c;crs <);- 10% aprarar 'q'{~~~~I . , . .... . ..

' 9-N ': ',
. ',l./ ·\·.t.. ·.; \ r, ....

In view of above, an appeal against this order shall lie before the Tribunal:on 'P,_ay_r,tf~nt,c~f - \,
10% of the duty demanded where duty or duty and penalty are in dispute, or, penalty, where :: .
penalty alone is in dispute." _\ '.:-. ·.. \:• ". . . .. -, ....
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ORDER IN APPEAL

Revenue Department (hereinafter referred to as 'appellants') have filed
the present appeals along with condonation of delay application, against the
Order-in-Original Number MP/696/Reb/2016 dated 28.09.2016 (received in
RRA section on 02.03.2017) (hereinafter referred to as 'impugned orders')
passed by the Asst. Commissioner, C. Ex., Div-V, Sahjanand Arcade
Ahmedabad (hereinafter referred to as 'adjudicating authority') in respect of
M/s Krish Engineering, B/59, Bileshwar Ind. Estate, Odhav, Ahmedabad

(hereinafter referred to as 'responedent')

2. The facts of the case, in brief are that respondent was required to
export goods within six month (up to 04.09.2015) from clearance vide ARE­
I No. 01/04.03.2015 in terms of para 2(b) of Notification No. 19/2004-CE
(NT) dated 06.09.2004 but was exported on 09.06.2016 i.e beyond six
month from clearance. Further no permission was requested from
Commissioner of Central Excise to extend the time limit beyond six month
as required under said notification. Therefore rebate claim of Rs. 81,250/­
was not admissible which was granted vide impugned OIO. Therefore
appellant, revenue preferred an appeal on 29.06.2017 before the
Commissioner (Appeals), CGST, Ahmadabad along with condonation of
seven days, delay application.

0

3. Personal hearing in the case was granted on 12.02.2018. Shree
Hardik Kardam, proprietor appeared before me and submits that refund is

proper and legal.

DISUSSION AND FINDINGS
4. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum of revenue and oral/written
submissions made, evidences produced, by the respondent, at the time of

personal hearing.

Q,

5. Appellant revenue had made condonation application to condone delay
of seven days in filing appeal owing to reason that authorized officer was
busy in holding GST seminars, imparting training, interaction with public
and media, outreach programmes , meeting etc ensuing GST. Looking to
the circumstance I hereby condone the delay of seven days in filing appeal
by department. '

'a •

6. Respondent had cleared goods on payment of duty for e]l · ·
# a

19/2004-CE (NT) and exported (albeit late), for which rebate cl
IE

sanctioned by adjudicating authority. Appellant revenue had contend'e.
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claimiserroneouslygrantedasrespondent had not sought
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permission to extend the time limit for exportation as required under said

notification.

7. I observe that duty paid goods are exported and in this regards there is
no dispute. All other conditions of said notifications are complied except
that of seeking permission to extend time limit as required under

notification, which is procedural in nature. I am of view that said lapse i.e.
seeking extension permission to export, on part of respondent would have
been made good by imposing general penalty under C.Ex. rule 2002, but
not by denying his right of rebate. Further, I am of considered view that,

substantial benefits enshrined in said notification can not be denied. My

view is supported by following judgments-

0 I. Wipro Limited Vs. Union of India [2013] 32 Taxmann.com 113 (Delhi

High Court)
IL Kothari Infotech Ltd V/S Commissioner of Central Excise, Surat -

[2013] 38 taxmann.com 298 (Ahmadabad - CESTAT)
III. Mannubhai & Co. Vs. Commissioner of Service Tax

(2011)(21)STR(65)- CESTAT (Ahmadabad)
IV. M/S Mangalore Fertilizers & Chemicals Vs Deputy Commissioner 1991

(55) ELT 437

0

V.

VI.

CST Delhi vs. Convergys India Private Limited 2009 -TIOL -888­

CESTAT -DEL-2009 (16) STR 198 (TRI. - DEL)
CST Delhi vs. Keane Worldzen India Pvt. Ltd. 2008 - TIOL -496 ­
CESTAT -DEL: 2008 (10) STR 471 (Tri. - Del)

8. In view of above, appeal filed by the revenue is rejected and

impugned OIO is upheld.
9. 3r41aai arr a flae 3r4tat atqzrl 3qlaaa# fan srar el

9. The appeals filed by the appellant stand disposed off in above terms. ,~

an8' •
(3mT gr#)

ATTESTED

• z-&ti.
SUPERINTENDENT (APPEAL),

CENTRAL TAX,AHMEDABAD
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To,

M/s Krish Engineering,

B/59, Bileshwar Ind. Estate,

Odhav , Ahmedabad

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad South .
2) The Commissioner Central Tax, CGST,Ahmedabad South.
3) The Asst. Commissioner, Central Tax, Div-V, Ahmedabad -I
4) The Asst. Commissioner(System), Hq, Ahmedabad South.

~Guard File.
6) P.A. File.
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